STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

January 13, 2017

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii OAHU

Rescind Prior Board Action of July 8, 2016, Agenda Item D-3, Amend Land
Patent Grant No. S-13,720 by Revising the Easement Language in the Grant;
Auwaiolimu, Honolulu, Oahu, TMK (1) 2-2-014:020 and 031.

Grant a Perpetual Non-Exclusive Easement to Abha Dubey Revocable Trust for
Access and Utility Purposes on Easement Area Adjoining Auwaiolimu, Honolulu,

Oahu, TMK (1) 2-2-014:020

BACKGROUND:

On July 8, 2016, the Board approved the amendment of Land Patent Grant No. S-13,720 by
revising the access easement language in the land patent grant to clarify that Lot 18 was granted
together with a non-exclusive easement over the 2,057 square foot area that is still owned by the
State. A copy of the approved submittal of July 8, 2016 is attached as Exhibit 1.

After the initial issuance of Land Patent Grant No. S-13,720, the lot was subdivided into two
parcels, Lot 18-A (TMK (1) 2-2-014: 020) and Lot 18-B (TMK (1) 2-2-014: 031). To amend the
land patent grant, pursuant to the Board’s prior approval, the owners of both Lots 18-A and 18-B
were required to sign the amended Land Patent Grant.

The owner of Lot 18-A made several attempts to contact the owner of Lot 18-B and to get their
approval of the amended Land Patent Grant. The first attempt was made in late July, 2016, when
a voice message was left. In late September, the daughter of the owner of Lot 18-B returned the
call and initially expressed a willingness to cooperate. When the documents were sent to Lot 18-
B’s owner, they responded that they were declining the request to execute the amended land
patent grant. The family of the owner of Lot 18-B continues to deny access to Lot 18-A along
the easement/driveway.

DISCUSSION

As indicated in the attached submittal, the lack of legal access is a result of an error in the
description of the property when the right of way was realigned in 1956. Although the Board
amended Land Patent Grant No. 13,720 to clarify that the original Lot 18 was conveyed together
with an easement over the easement/driveway area, the successor grantee of Lot 18-A has been
unable to obtain the cooperation of the owner of Lot 18-B to execute the amended land patent
grant.
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Because it appears that the owner of Lot 18-B will not execute the amended land patent grant,
Staff recommends that the Board rescind its action to amend Land Patent Grant No. 13,720. It is
also apparent from the July 8, 2016 submittal that the owner of Lot 18-A is entitled to legal
access to their property. Staff recommends that the Board grant a perpetual non-exclusive
easement to the owner of Lot 18-A over the easement/driveway area for access and utilities
purposes pursuant to Hawaii Revised Statutes § 171-13. Staff recommends that the Board
impose no consideration for the proposed non-exclusive easement as the same easement right
had been reflected in the original purchase price.

Staff recommends the Board require the owner and its successor(s) to provide the liability
insurance naming the State as additional insured.

Staff did not solicit comments from other agencies as the subject request is for housekeeping
purposes only.

RECOMMENDATION: That the Board authorize the issuance of a perpetual non-exclusive
easement, covering the subject area under the terms and conditions cited above, which are by this
reference incorporated herein and further subject to the following:

1. The standard terms and conditions of the most current perpetual non-exclusive
easement form, as may be amended from time to time;

2. The grantee shall provide the State with the liability insurance provision naming the
State as additional insured.

3. Authorize the subject requests to be applicable in the event of a change in the
ownership of the abutting parcel described as Tax Map Key: (1) 2-2-014:020,
provided the succeeding owner has not had a lease, permit, easement or other
disposition of State lands terminated within the last five (5) years due to
noncompliance with such terms and conditions.

4. Review and approval by the Department of the Attorney General; and

5. Such other terms and conditions as may be prescribed by the Chairperson to best
serve the interests of the State.

Respectfully Submitted,
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B'arry Cheuné
District Land Agent

APPROVED FOR SUBMITTAL.:
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